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he impact of the Bruen decision on New York and

throughout the country cannot be overstated. It
will result in major changes to present gun regula-
tions, as we have already seen in New York State, and
increased legal challenges to existing gun laws, as is
already happening. The executive branch, legislators
and the courts, as well as lawyers, will have to navi-
gate this new terrain, and the path for doing so is not
clear-cut.

The goal is to protect the public while honoring the
rights guaranteed by the Second Amendment. To
accomplish this, it is essential that those who do not
qualify to be a gun owner are not allowed access to
guns. Ensuring that thorough background checks can
be completed in all transfers of firearms is crucial, in
addition to providing law enforcement with access to
the most complete set of records regarding a person’s
background with respect to disqualifying factors.
Licensing and training are also key components to
ensure responsible gun ownership. As we move for-
ward after Bruen, we must adapt to this new legal
landscape in a way that protects the Constitution and
human life.

Bruen and Its Aftereffects

On June 23, 2022, the United States Supreme Court,
in New York State Rifle & Pistol Assn, Inc. v. Bruen,!
rendered one of the most significant decisions to be
issued on the Second Amendment in over a decade.
It struck down as unconstitutional New York State’s
concealed carry law that required an individual to
prove “proper cause” existed before a license would be
issued allowing that person to carry a concealed pistol
or revolver in public.2 The court held that this “prop-
er cause” requirement violated the 14th Amendment
because it prevented law-abiding citizens who have
ordinary self-defense needs — as opposed to specific
articulable reasons that show they may be vulnerable
to harm — from exercising their Second Amendment
right to keep and bear arms.

As a result of this decision, New York sprang into
action, passing a range of laws on July 1, 2022 during
a special legislative session that, among other things,
set forth many sensitive locations where a person is
not allowed to carry a firearm. Prior to the Bruen
decision there were legislative efforts in New York
and on the federal level to strengthen gun laws. On
June 6, 2022, Gov. Hochul signed into law significant
legislation in reaction to the horrific shootings that
occurred on May 14, 2022 in Buffalo, New York at
the Tops Friendly Market in which 10 people were
killed and three injured,3 and on May 24, 2022 at a
school in Uvalde, Texas where 19 students and two

Journal | September/October 2022




teachers were killed and more than a dozen other people
were wounded.4 On June 25, 2022, President Biden
signed the Bipartisan Safer Communities Act, the result
of a bipartisan compromise to pass gun legislation in the

wake of these two dreadful tragedies.

The New York State Bar Association has been a leader in
promoting commonsense gun laws that protect people’s
safety while also protecting their rights under the Sec-
ond Amendment. On Nov. 6, 2020, NYSBA’s House of
Delegates adopted the report and recommendations of
the Task Force on Mass Shootings and Assault Weapons,
which I co-chaired with NYSBA Past President David
Schraver. In its report, “Reducing the Epidemic of Mass
Shootings in the United States — If Not Now, When?,”
the task force set forth several concrete recommenda-
tions for legislative change that would go a very long
way towards reducing not only mass shootings, but gun
violence in general, and suicides. NYSBA has included
recommendations set forth in the task force report in
its legislative priorities. NYSBA was a co-sponsor, along
with the American Bar Association’s Standing Com-
mittee on Gun Violence, of a resolution to close the
“Charleston loophole.” This resolution was adopted as
ABA policy by its House of Delegates on Aug. 8, 2022 at
the ABA’s annual meeting.

NYSBA is currently following up on the work of the
task force by focusing on extreme risk protection laws,
also known as “red flag” laws, which are being utilized
more and more as a tool to address the epidemic of gun
violence in our country. Red flag laws are an effective
means to prevent gun violence, but it is essential that
they are administered in a manner that protects the due
process and constitutional rights of all parties involved.
Extreme Risk Protection Order hearings in New York are
governed by the state civil law provisions in Civil Practice
Law and Rules Article 63-A. These proceedings can give
rise to criminal law and mental hygiene law issues that
may impact an individual beyond the protection order
and bring into play constitutional protections such as the
right to counsel and the right against self-incrimination.
NYSBA is studying Extreme Risk Protection Orders in
light of these constitutional and due process concerns
and will be reporting its findings and recommendations
in the future.

The Bruen Decision

The Bruen decision® overturned a New York law with
origins dating back well over a century. New York’s law
requiring a license to carry a handgun in public harkens
back to the 1911 Sullivan Law, which was amended in
1913 to add “good moral character” and “proper cause”
as conditions.” The “proper cause” licensing requirement
has been interpreted to mean that a person must dem-
onstrate a special need for self-protection that is distin-
guished from that of the general community.8
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Justice Thomas references two of the court’s last major
gun rights cases in his Bruen opinion: District of Colum-
bia v. Heller’ and McDonald v. Chicago.)® He begins by
pointing out that these seminal cases recognize that the
Second and 14th Amendments protect a law-abiding
citizen’s right to- possess a handgun in their home for
self-defense.!! Bruen holds that the Second and 14th
Amendments also protect an individual’s right to carry
a handgun for self-defense outside of the home as well.

The court applied a textual and historical analysis of the
Second Amendment in reaching its decision.!2 The court
found that based on the plain text of the Second Amend-
ment the petitioners have a right to bear arms in public
for self-defense. Its historical review concludes that there
is no American tradition of firearm regulation that justi-
fies New YorK’s proper cause requirement.

It is important to note that Bruen does not undo the
licensing requirements, e.g., fingerprinting, background
checks and training, that exist in many states in order to
possess a firearm, nor does it repeal the prohibitions that
exist under federal and state law regarding who is quali-
fied to possess a firearm.13 Justices Kavanaugh and Alito,
in their concurrences, highlight that the Bruen decision
does not undo the types of legitimate gun restrictions
that were addressed in Heller and McDonald. These ear-
lier seminal Supreme Court decisions acknowledged that
the Second Amendment does not entitle a person “to
keep and carry any weapon whatsoever in any manner
whatsoever and for whatever purpose.” They recognized
the legitimacy of longstanding prohibitions on who can
possess firearms and forbidding their possession in sensi-
tive places, such as schools and government buildings,
and specifically noted that these regulatory measures
were only examples and not exhaustive.!4

New York's Response to Bruen

On July 1, 2022, Gov. Kathy Hochul issued a proclama-
tion convening an extraordinary session of the Senate and
Assembly, pursuant to the New York State Constitution,
to consider gun legislation in light of the Bruen decision.
On that date, the governor signed the Concealed Carry
Improvement Act into law.1> This sweeping legislation
is designed to address the impact Bruern will have on the
increase in the number of people in New York carrying
concealed firearms in public. New York is the first state
to take such action in response to Bruen. This extensive
package of new laws, which go into effect on Sept. 1,
2022, has a number of significant provisions.

One of the most notable is the listing of numerous sensi-
tive locations where a person cannot carry a firearm in
public.1¢ A violation of this provision, new Penal Law
§ 265.01-e, is an E felony. These locations include:
places of worship; educational institutions; courthouses;
federal, state and local government buildings; polling
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sites; public transportation such as subways and buses;
health and medical facilities; entertainment venues; shel-
ters, including homeless and domestic violence; daycare
facilities; playgrounds and places where children gather;
airports; bars and restaurants where alcohol is served;
entertainment venues; libraries; public demonstrations
and rallies; and Times Square.

Notably, with respect to privately owned property and
premises, such as office buildings, the law puts into place
a default provision saying that a person may not carry a
firearm into those premises unless the owner or lessee of
that property has posted a conspicuous sign indicating
that the carrying of firearms, rifles or shotguns is allowed.

There are several other significant changes in the law that
arose from this special legislative session. They include
the following:

¢ Expands the requirements for a concealed carry per-
mit by requiring: four character references, firearm
safety training courses, live fire testing, an in-person
interview, information on the applicant’s former
and current social media accounts from the past
three years, in addition to background checks.

* Expands the disqualifications for receiving a con-
cealed carry permit by excluding individuals with
documented instances of violent behavior, misde-
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meanor convictions for assault, weapons posses-
sion and menacing, alcohol-related misdemeanor
convictions, such as driving under the influence,!”
recent treatment for drug-related reasons and recent
involuntary commitment to a department of men-

tal health facility.

Requires that licenses are to be recertified or
renewed every three years, and the license be
revoked if behavior that would result in a denial
of a license occurs. If an applicant has knowingly
made a material false statement on the application,
the license must be revoked; New YorK’s Division
of Criminal Justice Services will conduct monthly
criminal record and other checks for disqualifying
information for licensees.

Requires that guns be stored safely at home if a
person under 18 lives there and prohibits owners
from leaving a gun in their car unless it is stored in
a lockbox.

Redefines body vests to include a broader array of
bullet resistant protective equipment, including
hard body armor.18

Directs the state to take the lead in performing its
own background checks that will include access to
state and local records and databases,1? as well as
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the FBI’s National Instant Criminal Background
Check System.

* Requires background checks for the sale of ammu-
nition.

New York's Response to the Mass
Shootings in Buffalo, New York and
Uvalde, Texas

Not long before the Supreme Court’s decision in Bruen,
New York took steps to strengthen its gun laws. This fol-
lowed in the wake of two horrific shootings that shocked
the nation. The first occurred on May 14, 2022, in Buf-
falo, New York, at the Tops Friendly Market in which
10 people were killed and three injured. In that case the
shooter was motivated by racism and targeted people of
color.2% The second occurred on May 24, 2022, at an
elementary school in Uvalde, Texas, where 19 students
and two teachers were killed and more than a dozen
other people were wounded. It was the deadliest school
shooting since 20 children and six adults were murdered
in 2012 at the Sandy Hook Elementary School in New-
town, Connecticut.2!

On May 18, 2022, in response to the tragic shooting in
Buffalo, Gov. Hochul issued two executive orders and
proposed legislation targeted to address the rise of domes-
tic terrorism and gun violence in the country. In particu-
lar, she issued an executive order?? that requires the New
York State police to train its members on how to file for
an Extreme Risk Protection Order pursuant to Article
63-A of the Civil Practice Laws and Rules and how to
apply for a temporary Extreme Risk Protection Order in
the Supreme Court where the respondent resides, when
there is probable cause to believe that the respondent
is likely to engage in conduct that would cause serious
harm to the respondent or others, as defined in Mental
Hygiene Law § 9.39(a)(1) or (2). Notably, the shooter in
the Buffalo case had undergone a psychiatric evaluation
in a hospital in June of 2021 after he said he wanted to
commit a murder-suicide when asked in school about his
plans post-graduation. He was released a couple of days
afterwards. The police never sought an Extreme Risk
Protection Order and said he had not named a specific
target in his threat.23

Following this, the governor signed into law a 10-bill
legislative package on June 6, 2022 that, among other
things:

* prohibits the sale of semiautomatic rifles to people
under 21 by requiring a license; 24

* bans the sale of body armor other than to people in
specific professions;?

* expands the list of people who can file for an
Extreme Risk Protection Order, and requires that
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police and district attorneys apply for such an order
when they have credible information that a person
is likely to seriously harm themselves or others;26

* expands the definition of a firearm;?7 and

* requires social media platforms to provide a way for
its users to report hateful conduct and to establish

policy on how they would respond to such inci-
dents.28

In both the Buffalo and Uvalde shootings, the gunman
was 18 years of age and used an AR-15 assault-style
rifle.2? In the Buffalo shooting, the gunman posted a rac-
ist manifesto online as well as a video from the camera
affixed to the helmet he wore during the shooting.30 The
shooter in the Uvalde case posted photos of automatic
rifles online and troubling videos involving his mother.3!
Each of the shooters appeared to have suffered from
mental health issues.32 It is clear that New York’s recent
gun legislation is an effort to address some of the specific
issues that are found in these two, and other, shocking
mass shootings, in particular, the fact that 18-year-olds
were able to purchase such deadly assault-style rifles
and that there were warning signs before the shootings,
including on social media, that these two individuals
might harm themselves or others.

Challenges to Gun Regulations
Post-Bruen

As a consequence of the Bruen decision, challenges to
existing gun regulations, both old and new, are being
mounted. In Bruen, Justice Thomas noted that in Heller
the court found, based on a historical analysis, that the
Second Amendment protects the possession and use of
weapons that are “in common use at the time.”33 Justice
Thomas points out, “Nor does any party dispute that
handguns are weapons ‘in common use’ today for self-
defense.”?4 The court’s analysis in Bruen was based on a
textual review of the Second Amendment in light of its
historical setting and tradition at the time it was enacted.
The court rejected the means-end two-step framework
that many appeals courts have utilized in reviewing gun
regulations, i.e., if the regulated conduct falls within the
scope of the Second Amendment, then the court would
evaluate whether the regulation promoted an important
governmental interest and the burden it placed on the
protected right, i.e., whether the regulation was tailored
to achieve that interest. Courts have utilized both a strict
scrutiny and intermediate scrutiny analysis in performing
their review and reaching a decision.®

Federal lawsuits have been filed in New York, New Jersey
and California, citing to the Bruen decision, challenging
those states’ ban on various semi-automatic firearms. The
Supreme Court has sent several gun cases back to lower
courts for reconsideration in light of Bruen.36 In New
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York, multiple lawsuits have been filed in federal court
to challenge the state’s designation of sensitive locations
where firearms ‘cannot be carried and the requirement
that a weapon cannot be carried onto private property
unless the owner or lessee specifically allows it in obvi-
ous signage. The requirement to provide social media
account information and undergo extensive training has
also been criticized.3”

Defense attorneys in New York are mounting challenges
in criminal gun possession cases based on Bruen, arguing
that New York’s gun licensing provisions are unconstitu-
tional and that their clients had a constitutional right to
possess the firearm in public and no obligation to seek

a license. To date, these challenges have not been suc-
cessful 38

We can expect additional future lawsuits throughout the
country challenging both gun laws that existed before
Bruen and new gun laws that are passed to deal with the
impact that Bruen will undoubtedly have on the increase
in the number of people who will now be carrying guns
in public settings.

Bipartisan Safer Communities Act

The Bipartisan Safer Communities Act3? was signed into
law by President Biden on June 25, 2022. It was the first
time in years that the Senate and the House had agreed
to pass gun reform legislation. Although the legislation
did not go as far as some had hoped, it was universally
heralded as a step in the right direction. This legislation,
agreed upon in principle prior to the Bruen decision and
signed into law two days after, came on the heels of the
tragic mass shootings in Buffalo and Uvalde and many
other incidents of gun violence that did not get the same
attention.

The law does close a major loophole that previously
existed in federal law: individuals with misdemeanor
domestic violence convictions cannot possess a firearm.40
Previously, the law only included convictions where the
victims were married to the individuals, lived with them
or had children with them. The law now includes con-
victions where the victim was in a dating relationship
with the convicted individual. A dating relationship is
defined as “a relationship between individuals who have
or have recently had a continuing serious relationship
of a romantic or intimate nature.”#! This inclusion only
applies, however, if the person seeking to purchase or
possess a gun is convicted of a domestic violence crime.
This does not apply if there is a domestic violence
order of protection and only a dating relationship exists
between the parties.

Another significant provision strengthens background
checks for gun buyers under the age of 21.42 When a
background check is performed for a purchaser under
21 years of age, the FBI's National Instant Criminal
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Background Check System must now investigate if there
are juvenile justice records in the buyer’s home state to
determine if there is a disqualifying event. Such records
will include felony and misdemeanor domestic violence
convictions and involuntary commitment to mental
health facilities after the potential purchaser turned
16 years old. The relevant state custodian of mental
health records and the buyer’s local law enforcement
agency must be contacted to search for any disqualify-
ing records which would preclude the firearm purchase.
Significantly, the law does allow more time to perform a
background check, if needed in cases where the potential
purchaser is under 21 years of age. The National Instant
Criminal Background Check System can have up to 10
business days to do so, but it must inform the seller that
it needs additional time. If the check is not complete at
that point the sale must go through.43

The requirement of who must obtain a federal firearms
license was broadened from those “with the principal
objective of livelihood and profit,” to anyone selling guns
“to predominantly earn a profit.”44 This is an effort to
close what has become known as the “gun show loop-
hole,” where individuals not registered as having a federal
firearms license regularly sell guns at gun shows or online
and do not perform background checks, as this type of

license is required to do.

Key provisions in the Bipartisan Safer Communities Act
focus on addressing mental health issues. It provides bil-
lions of dollars in funding for mental health services and
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crisis intervention programs in schools and communities.
It provides funding to states to support extreme risk pro-
tection order laws.4> The act emphasizes that extreme risk
protection order court proceedings must be administered
in a manner consistent with all constitutional rights and
according to due process.46

In order to reach a compromise, there were major con-
cessions that had to be made. The law does not require
universal background checks for all gun sales, which
would include private sales. It does not ban assault weap-
ons or high-capacity magazines. But it does enact some
significant changes that will hopefully prevent guns from
getting into the hands of those who should not have
them under the law.

NYSBA's Ongoing Efforts To Address
Gun Violence

NYSBA is continuing its work to address the epidemic
of gun violence in our country. NYSBA has included the
recommendations set forth in the task force report in its
federal legislative priorities. It was a co-sponsor, along
with the ABA’s Standing Committee on Gun Violence,
of a resolution to close the “Charleston loophole” was
adopted as ABA policy at its House of Delegates meet-
ing on Aug. 8, 2022. This is a significant resolution and
closing this loophole regarding background checks was
a specific recommendation in the task force report. The
resolution seeks to repeal the federal law, which requires
the sale of a firearm to be consummated after a three-
business-day period has expired even if the background
check has not been completed.47 This three-day limit has
resulted in numerous tragedies that could have been pre-
vented if additional time had been allowed to complete
a thorough background check of a potential purchaser.
A faral and tragic example of such consequences is the
horrific shooting that occurred at the Emanuel African
Methodist Episcopal Church in Charleston, South Caro-
lina, on June 17, 2015. The shooter in that case, Dylann
Roof, entered the church and sat through a Bible study
group before killing the pastor and eight parishioners.
Roof should not have been allowed to purchase the
45-caliber Glock pistol he used to carry out the killings,
due to a prior arrest record that revealed possession of
a controlled substance and drug use. That would have
disqualified him from purchasing the gun.48 Because the
background check was not completed within three busi-
ness days, the sale went through, and Roof was able to
gain possession of the firearm.4’

Most background checks can be completed within the
three-business-day period, and this resolution would not
delay the transfer of a firearm in these instances. Some
background checks, however, require more than three
business days to be completed, often because there are
issues regarding a potential purchaser’s qualifications.
Frequently in these cases, state and local records need
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to be examined for disqualifying events such as misde-
meanor domestic violence convictions, which can often
slow down the process. This is what happened in the
tragic case at the church in Charleston, which gave rise to
the term “Charleston loophole.” To avoid this and other
tragic shootings, the time to complete a background
check before a gun is transferred to a purchaser should
be extended to a reasonable period of time that allows
law enforcement sufficient opportunity to complete
a thorough background check, and sufficient funding
should be provided to ensure timely processing of the
background checks. Twenty-one states have addressed
this loophole with the passage of laws that expand the
time for background checks in various ways.50

The need for additional time to perform background
checks has been recognized in the Bipartisan Safer Com-
munities Act. As noted above, it allows up to 10 business
days for a background check to be performed when the
purchaser is under 21 years of age. It recognizes that check-
ing juvenile records and mental health records at the state
and local level can often take longer than the three business
days currently required by 18 U.S.C. § 922(t)(1)(B)(ii).

There is also a bill, the Enhanced Background Checks
Act of 2021, H.R. 1446 (117th Congress), that was
introduced by Rep. Jim Clyburn of South Carolina to
close the “Charleston loophole” by expanding the three-
business-day limit on federal background checks before a
sale can go through.5! It passed in the House on March
11, 2021. The bill increases the time from three busi-
ness days to 10 business days for the initial background
check. If a background check has not been completed
after the 10-day period, the potential purchaser may
submit a petition for a final firearms eligibility determi-
nation. They must certify that they are not prohibited
from purchasing or possessing a fircarm when making
this request. The FBI will then have an additional 10
business days to complete the background check. If after
this 10-day period the background check is still not
complete, the federal firearms license holder may transfer
the firearm. If the potential purchaser does not petition
for an expedited review, they will have to wait until their
background check is completed before the sale occurs.
As soon as the background check is finalized the firearm
may be transferred. This legislation is pending in the
Senate.?? The bill seeks to balance public safety with a

purchaser’s lawful right to purchase and possess a firearm.

NYSBA is following up on the work of the task force
by focusing on extreme risk protection orders and red
flag laws that are being utilized more and more as a
tool to address the epidemic of gun violence in our
country. Red flag laws are proven to be an effective
means to prevent gun violence,>3 but, as we stated in
the task force report, it is essential that they are admin-
istered in a manner that protects the due process and
constitutional rights of all parties involved. The task
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force report specifically noted that these constitutional
and due process concerns were beyond the scope of the
report and recommended that NYSBA further study
Extreme Risk Protection Orders.

NYSBA is now focusing on the implementation of the
extreme risk laws and examining an array of issues that
can arise in these proceedings, including:

* the use of findings in Extreme Risk Protection
Order proceedings in other proceedings, including
criminal and mental health matters;

* the right to counsel;
* the protection against self-incrimination;

* training for law enforcement and others with the
authority to seek Extreme Risk Protection Orders,
and for judges who preside over the hearings;

* input of professional mental health expertise during
a hearing when needed to assist the judge in reach-
ing a determination; and

* expanding the jurisdiction for the courts hearing
Extreme Risk Protection Order proceedings to city
and county courts.

NYSBA will be reporting on these issues in the future.
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